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The Constitution of 1940

The Cuban Constitution of 1940, the product of an
assembly elected for the purpose in which every politica
current, including that of the communists, participated,

though short-lived, having
been in effect a mere twelve
years, soon attained mythic
status among generations of
Cubans.” Its legitimacy was
such that, when Fulgencio
Batista’s 1952 coup d’etat ren-
dered it de facto inoperable,
“its restoration soon devel-
oped into the rallying cry of
the opposition movement”.*

In 1955, having
emerged triumphant in a sin-
gle-candidate “election” arranged the previous year, even
the dictator himself felt compelled to declare that the con-
stitution was again in effect. Following Batista’s flight foun
years later, Fidel Castro initially pretended only to have
had it amended, even though from the very beginning hig
regime was in clear violation of its most basic provisions,
such as proscription of the death penalty, prohibition of
expropriation of property, except for matters of publid
utility or interest, and then only after judicially-adjudicated
compensation, independent courts, elections for legislative
and executive offices, and amendment procedures. Today
nearly half a century after its disemboweling by Batista and
betrayal by Castro, there are those who argue not only
that restoration of the 1940 Constitution should be the
first order of business of a post-Castro provisional govern-
ment but that, it never having been abrogated, the 1940
Constitution remains in effect (in some sort of legal limbo
| suppose).*

Institutionally, the 1940 Constitution attempted to
do the very thing which Shugart and Carey believe on¢
should avoid, i.e., construct a “presidential-parliamentary’
republic.’® It provided for separate but concurrent elecH
tions of a president and a bicameral congress, all to a four-
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[...]the restoration of the
1940 Constitution should
be the first order of
business of a post-Castro
provisional government[...]

year term, with half the lower house elected every two

years. The president was free to appoint and dismiss mem-
bers of his cabinet, but these, including a prime minister,
were responsible to the congress. Either house could
interpellate and censure ministers individually or the cabi-
net as a whole, upon which vote of no confidence they
were required to resign. The president, however, was free
to reappoint them to another portfolio.

As diagnosed by Shugart and Carey, this recipe was,
indeed, problematic.® Too much scarce congressional
energy (and it was scarce, absenteeism being rampant) was
spent in a tug of war with the president over his ministers.
On one occasion, the congress censured the Minister of
Commerce, whereupon President Ramon Grau San Martin
made manifest his contempt of the legislature by promot-
ing him to head Foreign Relations, an action that left the
opposition frustrated and bitter.
A contemporary analyst noted
that “dangerous friction
between executive and legisla-
tive branches in the years 1945-
1947 presage further deteriora-
tion in the chances of ultimate
successful operation unless both
branches cooperate earnestly to
give meaning to the
Constitution”.** But the prob-
lem was not only that of a lack
of good will on the part of polit-
ical adversaries, which was undoubtedly in short supply,
with demagogic scandal-mongering and irresponsible oppo-
sitionism the order of the day, but also structural, the con-
sequence of a “confused” division of authority between the
president and the congress over the cabinet.”

Two other structural problems in the 1940
Constitution are worth mentioning. One, shared with
many others in Latin America, prohibited the immediate
reelection of the president, but allowed him to run again
after two terms had elapsed. One can expect such a rule
to have two effects. One, in his first term the president will
cause some political capital to be spent by adherents and
detractors alike over a scheme to amend the constitution
to allow him to run for reelection. Two, if this stratagem
fails, following the end of his term the former president will
not abandon the spotlight completely, but from time to
time will call attention to himself, hoping for a comeback.
Nor he will let go the reins of his political party.*

This appears to have happened in the case of
President Grau San Martin, elected in 1944. First, he
intrigued to amend the constitution. That went nowhere,
it having met with opposition even from within his own
party, the Auténticos. So, after vacating the presidential
palace he lost no time in criticizing his successor, Carlos



Prio Socarras, a former protégeé, expressing regret at hav-
ing “made” him president and characterizing him as an
“unfaithful disciple”.’” That set the two men at loggerheads|
For his part, Batista, who had won a senate seat in 1948,
and was eligible for election to the presidency in 1952,
entered the race. A May 1951 survey showed him trailing
badly, with only 20 percent of respondents favoring his
candidacy. Less than a year later, the Auténticos still out
numbered Batista’s party two to one among registered
voters.”® Three months before the election, he staged a
coup.

If it is a mistake to prohibit presidential reelec-
tion—and | believe it is—the error is only compounded by
allowing the president to try again after sitting out one on
two terms. Better to limit the president to one sole term,
as is done in Costa Rica, than having him waiting in the
wings until he is eligible to run again. However, even this
does not solve the problem because, during his one and
only term, the president still has the incentive to scheme
to change the constitution so that he can run for reelec-
tion.”

The last organic problem in the 1940 Constitution
| will take up has to do with the organization of provinces.
It provided for the election of a governor, but not of a
provincial assembly. Rather, a provincial council, made up
of all the mayors of the province, was to exercise the leg-
islative power. It was given authority to draw up a budget,
to be financed by assessing each member municipality a
quota in proportion to its revenues. In this aspect, the
provincial government resembled a confederal arrange-
ment. Not having read any studies of their operations, |
have no empirical knowledge how the provincial govern-
ments worked in practice. However, my guess is that they
were plagued by collective action and free-rider problems
that are the bane of confederations, i.e., indifference on the
part of many of their members, great difficulty in getting
them to agree to undertake projects of common interest,
and many municipalities falling in arrears with their financia
obligations.

That said, and without minimizing the seriousness
of these organic flaws, the Cuban Constitution of 1940
amounted to an earnest attempt to decentralize authority
in a manner that is consistent with consensual democracy
Specifically, it provided for a bicameral congress, judicia
review, an electoral tribunal administered by the judiciary,
a Tribunal de Cuentas (a national inspector of accounts
charged with auditing the books of all government entities),
and municipal autonomy. At a time when most of Latin
America and Europe was under the thrall of one dictator-
ship or another or rent by political conflict, this was ng
mean feat. As Thomas puts it, “The new Constitution was
one of the most serious political achievements of the

Cubans, and it was achieved as a result of an unusual
degree of cooperation between the different politicians.”
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In his next article professor Cuzan will offers us his proposed consti-
tutional framework.



